on a constant basis with no accidents resulting in injuries
to people, and where Mr. Sarke did not even realize that the
guardrails were not designed to restrain a vehicle.  Further,
respondent concludes that Mr. Sarke's experience as an MSHA
inspector does not seem to give him any more authority to judge
the sufficiency of a berm with an additional fifteen feet
of road than anyone else, and that the question as to why a
vehicle would need a 2 foot berm, which might cause it to flip
over, to realize it was getting too close to the edge when
it had an additional 15 feet to stop was never explained.

Petitioner's arguments

In its posthearing brief, petitioner states that the
roadway in question is a mine access road where men, equipment
and supplies are transported to and from the mine.  In response
to the respondent's argument that an access road does not
come under the cited section 77.1605(k) mandatory standard,
petitioner cites several Commission Judge's decisions to the
contrary, including one of mine, Peabody Coal Company,
VINC 77-102-P, December 13, 1977.  In addition, the petitioner
cites cases interpreting the terms "haulage roads" and "elevated
roadways", and petitioner concludes that on the facts presented
in this case, it has met its burden in establishing the fact
that at all three cited locations, respondent's berms failed
to comply with the requirements of section 77.1605(k).

With regard to cited location #1, the petitioner argues
that the respondent had provided a guardrail which had
fallen down and had not been replaced at the time the citation
was issued.  Citing Secretary v. Allied Products Co., 2 PMSHRC
2517, 2523 (1980), aff'd in relevant part, 666 F.2d 890, 893
(5th Cir. 1982), petitioner argues that the failure to provide
any berm or guard at a location along an elevated roadway is a
violation of section 77.1605(k),

With r-espect to the argument that the respondent may have
taken initial steps to repair the guardrail, petitioner takes
the position that this is not an absolute defense to the
citation.  On the evidence presented here, petitioner suggests
that it is clear that at the time the citation was issued,
respondent had taken no visible actions to correct the conditions
as they were observed and cited by Inspector Sarke.

In response to the respondent's suggestion that the
condition of the cited guardrail was sufficient enough to
serve as a "warning", petitioner takes the position that the
broken down guardrail would not be adequate.  Petitioner takes
the position that the guardrail had been displaced on more
than one occasion and replaced (Tr. 156) .  Petitioner assertshere the mine
